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STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20020669-CA

vs.
VEAR BROOKS,
Defendant/Appellant.

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from the denial of a motion to correct illegal sentence and
withdraw guilty plea in the Third Judicial District of Salt Lake County, State of Utah, the
Honorable J. Dennis Frederick presiding. This Court has jurisdiction pursuant to Utah
Code Ann. § 78-2a-3(2)(e) (1996).

STATEMENT OF ISSUE PRESENTED ON APPEAL
AND STANDARD OF APPELLATE REVIEW
Issue: Does this Court have jurisdiction under rule 22(e), Utah Rules of Criminal
Procedure, to consider defendant's challenge to the trial court's denial of his untimely
motion to withdraw his guilty plea?
Standard of Review: Whether an appellate court may review the legality of a
sentence under rule 22(e), Utah Rules of Criminal Procedure, involves the interpretation
of a rule, a legal determination. See State v. Brooks, 908 P.2d 856, 859 (Utah 1995).

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The following rules are found in Addendum A.
Utah R. App. P. 24;
Utah R. Crim. P. 22;
Utah R. Crim. P. 11.
STATEMENT OF THE CASE
Defendant was charged by information with two counts of sexual abuse of a child,
both second degree felonies, in violation of Utah Code Ann. § 76-5-404.1 (1999). R. 3-5.
Defendant entered a guilty plea on October 21, 1994. R. 18-19. Upon pleading guilty,
defendant reviewed and signed a statement indicating that his plea was both knowing and
voluntary. See R. 20-27. In exchange for defendant's guilty plea, the State agreed to
amend the information to two counts of attempted sexual abuse of a child, both third
degree felonies. Id.
On December 9,1994, the trial court sentenced defendant to two statutory
indeterminate prison terms of zero to five years. R. 29-30. The trial court further ordered
that both terms would run concurrently, but consecutively with defendant's separate
offense of child sexual abuse for which he was then imprisoned. Id.
On June 24, 1999, defendant filed a motion to correct an illegal sentence under
rule 22(e), Utah Rules of Criminal Procedure. R. 38. Additional motions to correct an
illegal sentence were filed on October 31, 2000 and June 7,2001. R. 39-41, 52-55.
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On April 17, 2001 defendant filed a notice of appeal. R. 45-46. In an unpublished
memorandum decision, this Court dismissed defendant's appeal on January 31, 2002. R.
64. Remittitur was issued on March 11, 2002. R. 67-68.
On January 13, 2002, over seven years after defendant was sentenced, defendant
filed a motion to withdraw his guilty plea. R. 59-61. The trial court denied defendant's
motions to correct an illegal sentence and his motion to withdraw his guilty plea on July
23,2002. R. 78-79. Defendant timely appealed. R. 82-83.
STATEMENT OF THE FACTS1
Since 1991, when not in prison, defendant has admittedly and repeatedly exhibited
aggressive pedophilia. R. 8; 93:3, 5-7, 11. On or about September 25, 1994, defendant's
ten-year-old granddaughter, K.H., and her ten-year-old friend T.F. were having a water
fight. R. 93:2. Upon joining the activity, defendant immediately began touching and
grabbing the girls inappropriately. Id. Defendant managed to separate the girls. Id. He
first cornered T.H. and rubbed her genitals both over and under her clothing, attempting
to take off her pants. Id. Later, despite K.H.'s efforts to push his hands away, defendant
repeatedly grabbed K.H.'s genitals and breasts. Id. While touching K.H.'s breasts
underneath her shirt, defendant remarked that she "has nice boobies." Id.

1

Where no trial was held below, the facts are predominantly recited from the
Presentence Investigation Report. See R. 93.
3

ARGUMENT SUMMARY
Although claiming that his sentence was illegal, defendant really attacks his guilty
plea under rule 11(e), Utah Rules of Criminal Procedure. Defendant's claim fails because
it is inadequately briefed. Defendant wholly fails to comply with the briefing
requirements of rule 24, Utah Rules of Appellate Procedure. Irrespective of defendant's
failure to adequately brief his claim, this Court lacks jurisdiction over defendant's appeal.
Because defendant's motion to withdraw his guilty plea was untimely filed, he cannot
now bring that claim before this Court under the guise of rule 22(e), Utah Rules of
Criminal Procedure. In any event, defendant's claim is an attack on his guilty plea and
not on his sentence, and therefore, falls outside the narrow confines of rule 22(e).
ARGUMENT
DEFENDANT'S CHALLENGE TO THE TRIAL COURT'S DENIAL
OF HIS MOTION TO WITHDRAW HIS GUILTY PLEA UNDER
RULE 22(e), UTAH RULES OF APPELLATE PROCEDURE, FAILS
BECAUSE IT IS INADEQUATELY BRIEFED, AND, IN ANY
EVENT, IS NOT PROPERLY BEFORE THIS COURT
Under the guise of a motion to correct an illegal sentence pursuant to rule 22(e),
Utah Rules of Criminal Procedure, defendant challenges the trial court's denial of his
motion to withdraw his guilty plea. Br. of Aplt. at 1-3. Defendant does not, however,
address the trial court's denial of his rule 22(e) motion. See id. Rather, defendant only
argues that during sentencing the trial court did not comply with the requirements of rule
11(e), Utah Rules of Criminal Procedure, thereby violating his due process rights under

4

the United States and Utah constitutions. See id. Defendant's claim is both inadequately
briefed and not properly before this Court.
A*

Defendant fails to adequately brief his claim.
"It is well established that a reviewing court will not address arguments that are

not adequately briefed;' State v. Parra, 972 P.2d 924, 926 (Utah App. 1998). The
briefing requirements are found in rule 24, Utah Rules of Appellate Procedure. Rule
24(a)(9) provides that "[t]he argument shall contain the contentions and reasons of the
appellant with respect to the issues presented . . . with citations to the authorities, statutes,
and parts of the record relied on." Utah R. App. P. 24(a)(9).
Here, defendant's argument is inadequately briefed. Completely lacking in
substance, defendant's argument consists of only two pages of essentially incoherent
script. See Br. of Aplt. at 2-3. Cf. State v. Lucero, 2002 UT App 135,1fl| 12-15,47 P.3d
107 (finding a single-issue argument consisting of only six pages to be inadequately
briefed). Although he cites various cases, constitutional provisions, and rules, defendant
provides no analysis or application of the legal principles contained in those authorities to
the present facts. See id.; see also State v. Thomas, 961 P.2d 299, 305 (Utah 1998)
("[Utah R. App. P. 24] requires not just bald citation to authority but development of that
authority and reasoned analysis based on that authority."). In essence, defendant
impermissibly treats this Court as "'a depository in which [he] dump[s] the burden of
argument and research.'" State v. Bishop, 753 P.2d 439, 450 (Utah 1988) (citation
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omitted). Accordingly, where defendant's claim is inadequately briefed, it need not be
addressed by this Court. See Parra, 972 P.2d at 926.
B.

This Court lacks jurisdiction to hear defendant's claim.
Irrespective of defendant's failure to adequately brief his argument, defendant's

claim raised under rule 22(e), Utah Rules of Criminal Procedure, is not properly before
this Court.
Rule 22(e) provides that "[t]he court may correct an illegal sentence, or a sentence
imposed in an illegal manner at any time." Utah R. Crim. P. 22(e). Therefore, it
necessarily follows that "[t]he purpose of rule 22(e) is to allow correction of manifestly
illegal sentences." State v. Telford, 2002 UT 51, f 5,48 P.3d 228 (per curiam). For this
reason, "rule 22(e) claims are not restricted by time limits for bringing notice of appeal."
Id. However, "an appellate court may not review the legality of a sentence under rule
22(e) where the substance of the appeal is . . . a challenge, not to the sentence itself, but to
the underlying conviction." State v. Brooks, 908 P.2d 856, 859 (Utah 1995).
Accordingly, "rule 22(e) claims must be narrowly circumscribed to prevent abuse."
Telford,20Q2JJT 51,^5.
In the instant case, although defendant claims that his sentence was illegally
imposed, he completely fails to address the trial court's denial of his rule 22(e) motion in
his brief. See Br. of Aplt. at 2-3. For that reason, defendant waives that issue on appeal.
See State v. Reyes, 2002 UT 13, U 2, 40 P.3d 630 (citing DeBry v. Cascade Enters., 935
P.2d 499, 502 (Utah 1997)).

6

Rather than focusing on the trial court's denial of his rule 22(e) motion, defendant
attacks his guilty plea, arguing that the trial court erred by not strictly complying with rule
11(e), Utah Rules of Criminal Procedure. See Br. of Aplt. at 1-3. But defendant did not
file his underlying motion to withdraw his guilty plea until January 13, 2002, over seven
years after he was sentenced on December 9, 1994. See R. 29-30, 59-61. The Utah
Supreme Court has recently stated that a motion to withdraw a guilty plea must be made
within 30 days of final disposition at sentencing. See State v. Ostler, 2001 UT 68, f 11,
31 P.3d 528 (interpreting Utah Code Ann. § 77-13-6 (1999)). Given the fact that
defendant's motion to withdraw his guilty plea was untimely, this Court lacks jurisdiction
to hear defendant's claim. See Reyes, 2002 UT 13, % 3 (refusing to consider under rule
22(e) untimely rule 11(e) claim).
Moreover, even if defendant had timely filed his motion to withdraw his guilty
plea, defendant's claim still falls outside the narrow confines of rule 22(e) because it is an
attack on his guilty plea rather than his actual sentence. See Telford, 2002 UT 51,^5; see
also Brooks, 908 P.2d at 859 ("an appellate court may not review the legality of a
sentence under rule 22(e) where the substance of the appeal is . . . a challenge, not to the
sentence itself, but to the underlying conviction."). Accordingly, this court has no
jurisdiction to hear defendant's appeal.

7

CONCLUSION
Based upon the foregoing, the State respectfully requests the Court to affirm the
trial court's ruling denying his rule 22(e) motion and his motion to withdraw his guilty
plea.
Dated this

2

day of February, 2003.
MARKL.SHURTLEFF
Utah Attorney General

COLEMERE
Assistant Attorney General
Attorneys for Appellee
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ADDENDA

ADDENDUM A

UTAH RULES OF APPELLATE PROCEDURE
TITLE V. GENERAL PROVISIONS
Copr. © West Group 2002. Allrightsreserved.
Current with amendments received through 9-15-2002.

RULE 24. BRIEFS

(a) Brief of the Appellant. The brief of the appellant shall contain under appropriate headings and in the order
indicated:
(1) A complete list of all parties to the proceeding in the court or agency whose judgment or order is sought to be
reviewed, except where the caption of the case on appeal contains the names of all such parties. The list should be
set out on a separate page which appears immediately inside the cover.
(2) A table of contents, including the contents of the addendum, with page references.
(3) A table of authorities with cases alphabetically arranged and with parallel citations, rules, statutes and other
authorities cited, with references to the pages of the brief where they are cited.
(4) A brief statement showing the jurisdiction of the appellate court.
(5) A statement of the issues presented for review, including for each issue: the standard of appellate review with
supporting authority; and
(A) citation to the record showing that the issue was preserved in the trial court; or
(B) a statement of grounds for seeking review of an issue not preserved in the trial court.
(6) Constitutional provisions, statutes, ordinances, rules, and regulations whose interpretation is determinative of
the appeal or of central importance to the appeal shall be set out verbatim with the appropriate citation. If the
pertinent part of the provision is lengthy, the citation alone will suffice, and the provision shall be set forth in an
addendum to the brief under paragraph (11) of this rule.
(7) A statement of the case. The statement shall first indicate briefly the nature of the case, the course of
proceedings, and its disposition in the court below. A statement of the facts relevant to the issues presented for
review shall follow. All statements of fact and references to the proceedings below shall be supported by citations
to the record in accordance with paragraph (e) of this rule.
(8) Summary of arguments. The summary of arguments, suitably paragraphed, shall *e a succinct condensation of
the arguments actually made in the body of the brief. It shall not be a mere repetition of the heading under which
the argument is arranged.
(9) An argument. The argument shall contain the contentions and reasons of the appellant with respect to the
issues presented, including the grounds for reviewing any issue not preserved in the trial court, with citations to the
authorities, statutes, and parts of the record relied on. A party challenging a fact finding must first marshal all
record evidence that supports the challenged finding.
(10) A short conclusion stating the precise relief sought.
(11) An addendum to the brief or a statement that no addendum is necessary under this paragraph. The addendum
shall be bound as part of the brief unless doing so makes the brief unreasonably thick. If the addendum is bound
separately, the addendum shall contain a table of contents. The addendum shall contain a copy of:
(A) any constitutional provision, statute, rule, or regulation of central importance cited in the brief but not
reproduced verbatim in the brief;
(B) in cases being reviewed on certiorari, a copy of the Court of Appeals opinion; in all cases any court opinion
of central importance to the appeal but not available to the court as part of a regularly published reporter service;
and
(C) those Darts of the record on anneal that are of central imoortance to the determination of the appeal such as

(b) Brief of the Appellee. The bnet ot the appellee shall coniorm to tne requirements 01 paragrapn (a; 01 mis
rule, except that the appellee need not include:
(1) a statement of the issues or of the case unless the appellee is dissatisfied with the statement of the appellant; or
(2) an addendum, except to provide material not included in the addendum of the appellant. The appellee may
refer to the addendum of the appellant.
(c) Reply Brief. The appellant may file a brief in reply to the brief of the appellee, and if the appellee has
cross-appealed, the appellee may file a brief in reply to the response of the appellant to the issues presented by the
cross- appeal. Reply briefs shall be limited to answering any new matter set forth in the opposing brief. The content
of the reply brief shall conform to the requirements of paragraph (a)(2), (3), (9), and (10) of this rule. No further
briefs may be filed except with leave of the appellate court.
(d) References in Briefs to Parties. Counsel will be expected in their briefs and oral arguments to keep to a
minimum references to parties by such designations as "appellant" and "appellee." It promotes clarity to use the
designations used in the lower court or in the agency proceedings, or the actual names of parties, or descriptive
terms such as "the employee," "the injured person," "the taxpayer,"etc.
(e) References in Briefs to the Record. References shall be made to the pages of the original record as paginated
pursuant to Rule 11(b) or to pages of any statement of the evidence or proceedings or agreed statement prepared
pursuant to Rule 11(f) or 11(g). References to pages of published depositions or transcripts shall identify the
sequential number of die cover page of each volume as marked by the clerk on the bottom right corner and each
separately numbered page(s) referred to within the deposition or transcript as marked by the transcriber.
References to exhibits shall be made to the exhibit numbers. If reference is made to evidence the admissibility of
which is in controversy, reference shall be made to the pages of the record at which the evidence was identified,
offered, and received or rejected.
(f) Length of Briefs. Except by permission of the court, principal briefs shall not exceed 50 pages, and reply
briefs shall not exceed 25 pages, exclusive of pages containing die table of contents, tables of citations and any
addendum containing statutes, rules, regulations, or portions of the record as required by paragraph (a) of this rule.
In cases involving cross-appeals, paragraph (g) of this rule sets forth the length of briefs.
(g) Briefs in Cases Involving Cross-Appeals. If a cross-appeal is filed, the party first filing a notice of appeal
shall be deemed the appellant for the purposes of this rule and Rule 26, unless the parties otherwise agree or the
court otherwise orders. The brief of the appellant shall not exceed 50 pages in length. The brief of the
appellee/cross-appellant shall contain the issues and arguments involved in the cross-appeal as well as the answer
to the brief of the appellant and shall not exceed 50 pages in length. The appellant shall then file a brief which
contains an answer to the original issues raised by the appellee/cross-appellant and a reply to the appellee's
response to the issues raised in the appellant's opening brief. The appellant's second brief shall not exceed 25 pages
in length. The appellee/cross-appellant may then file a second brief, not to exceed 25 pages in length, which
contains only a reply to the appellant's answers to the original issues raised by the appellee/cross- appellant's first
brief. The lengths specified by this rule are exclusive of table of contents, table ofauthorities, and addenda and may
be exceeded only by permission of the court. The court shall grant reasonable requests, for good cause shown.
(h) Briefs in Cases Involving Multiple Appellants or Appellees. In cases involving more than one appellant or
appellee, including cases consolidated for purposes of the appeal, any number of either may join in a single brief,
and any appellant or appellee may adopt by reference any part of the brief of another. Parties may similarly join in
reply briefs.
(i) Citation of Supplemental Authorities. When pertinent and significant audiorities come to the attention of a
party after that party's brief has been filed, or after oral argument but before decision, a party may promptly advise
the clerk of the appellate court, by letter setting forth the citations. An original letter and nine copies shall be filed
in the Supreme Court. An original letter and seven copies shall be filed in the Court of Appeals. There shall be a
reference either to the page of the brief or to a point argued orally to which the citations pertain, but the letter shall
without argument state the reasons for the supplemental citations. Any response shall be made within 7 days of
filing and shall be similarly limited.
(j) Requirements and Sanctions. All briefs under this rule must be concise, presented with accuracy, logically
arranged with proper headings and free from burdensome, irrelevant, immaterial or scandalous matters. Briefs
which are not in compliance may be disregarded or stricken, on motion or sua sponte by the court, and the court
may assess attorney fees against die offending lawyer.
(k) Brief Covers. The covers of all briefs shall be of heavy cover stock and shall comply with Rule 27.

WEST'S UTAH RULES OF COURT
UTAH RULES OF CRIMINAL PROCEDURE
Copr. © West Group 2002. All rights reserved.
Current with amendments received through 9-15-2002.
RULE 22. SENTENCE, JUDGMENT AND COMMITMENT

(a) Upon the entry of a plea or verdict of guilty or plea of no contest, the court shall set a time for imposing
sentence which shall be not less than two nor more than 45 days after the verdict or plea, unless the court, with the
concurrence of the defendant, otherwise orders. Pending sentence, the court may commit the defendant or may
continue or alter bail or recognizance.
Before imposing sentence the court shall afford the defendant an opportunity to make a statement and to present
any information in mitigation of punishment, or to show any legal cause why sentence should not be imposed. The
prosecuting attorney shall also be given an opportunity to present any information material to the imposition of
sentence.
(b) On the same grounds that a defendant may be tried in defendant's absence, defendant may likewise be
sentenced in defendant's absence. If a defendant fails to appear for sentence, a warrant for. defendant's arrest may
be issued by the court.
(c) Upon a verdict or plea of guilty or plea of no contest, the court shall impose sentence and shall enter a
judgment of conviction which shall include the plea or the verdict, if any, and the sentence. Following imposition
of sentence, the court shall advise the defendant of defendant's right to appeal and the time within which any appeal
shall be filed.
(d) When a jail or prison sentence is imposed, the court shall issue its commitment setting forth the sentence. The
officer delivering the defendant to the jail or prison shall deliver a true copy of the commitment to the jail or prison
and shall make the officer's return on the commitment and file it with the court.
(e) The court may correct an illegal sentence, or a sentence imposed in an illegal manner, at any time.
(f) Upon a verdict or plea of guilty and mentally ill, the court shall impose sentence in accordance with Title 77,
Chapter 16a, Utah Code. [If the court retains jurisdiction over a mentally ill offender committed to the Department
of Human Services as provided by Utah Code Ann. § 77-16a-202(l)(b), the court shall so specify in the sentencing
order.]

[Amended effective January 1,1995; January 1,1996.]

UTAH RULES OF CR1MIINAL PROCEDURE
Copr. © West Group 2002. Allrightsreserved.
Current with amendments received through 9-15-2002.
RULE 11. PLEAS

(a) Upon arraignment, except for an infraction, a defendant shall be represented by counsel, unless the defendant
waives counsel in open court. The defendant shall not be required to plead until the defendant has had a
reasonable time to confer with counsel.
(b) A defendant may plead not guilty, guilty, no contest, not guilty by reason of insanity, or guilty and mentally ill.
A defendant may plead in the alternative not guilty or not guilty by reason of insanity. If a defendant refuses to
plead or if a defendant corporation fails to appear, the court shall enter a plea of not guilty.
(c) A defendant may plead no contest only with the consent of the court.
(d) When a defendant enters a plea of not guilty, the case shall forthwith be set for trial. A defendant unable to
make bail shall be given a preference for an early trial. In cases other than felonies the court shall advise the
defendant, or counsel, of the requirements for making a written demand for a jury trial.
(e) The court may refuse to accept a plea of guilty, no contest or guilty and mentally ill, and may not accept the
plea until the court has found:
(1) if the defendant is not represented by counsel, he or she has knowingly waived the right to counsel and does
not desire counsel;
(2) the plea is voluntarily made;
(3) the defendant knows of the right to the presumption of innocence, the right against compulsory
self-incrimination, the right to a speedy public trial before an impartial jury, the right to confront and
cross-examine in open court the prosecution witnesses, the right to compel the attendance of defense witnesses, and
that by entering the plea, theserightsare waived;
(4) (A) the defendant understands the nature and elements of the offense to which the plea is entered, that upon
trial the prosecution would have the burden of proving each of those elements beyond a reasonable doubt, and that
the plea is an admission of all those elements;
(B) there is a factual basis for the plea. A factual basis is sufficient if it establishes that the charged crime was
actually committed by the defendant or, if the defendant refuses or is otherwise unable to admit culpability, that the
prosecution has sufficient evidence to establish a substantial risk of conviction;
(5) the defendant knows the minimum and maximum sentence, and if applicable, the minimum mandatory nature
of the minimum sentence, that may be imposed for each offense to which a plea is entered, including the possibility
of the imposition of consecutive sentences;
(6) if the tendered plea is a result of a prior plea discussion and plea agreement, and if so, what agreement has
been reached;
(7) the defendant has been advised of the time limits for filing any motion to withdraw the plea; and
(8) the defendant has been advised that therightof appeal is limited.
Thesefindingsmay be based on questioning of the defendant on the record or, if used, a written statement reciting
these factors after the court has established that the defendant has read, understood, and acknowledged the contents
of the statement. If the defendant cannot understand the English language, it will be sufficient that the statement
has been read or translated to the defendant.
Unless specifically required by statute or rule, a court is not required to inquire into or advise concerning any
collateral consequences of a plea.
(f) Failure to advise the defendant of the time limits for filing any motion to withdraw a plea of guilty, no contest
- " •« •
1 r~r cpttino the nif*a aciH* hut mav he the ground for extending the time to

(g) (1) If it appears that the prosecuting attorney or any other party has agreed to request or recommend the
acceptance of a plea to a lesser included offense, or the dismissal of other charges, the agreement shall be approved
by the court.
(2) If sentencing recommendations are allowed by the court, the court shall advise the defendant personally that
any recommendation as to sentence is not binding on the court.
(h) (1) The judge shall not participate in plea discussions prior to any plea agreement being made by the
prosecuting attorney.
(2) When a tentative plea agreement has been reached, the judge, upon request of the parties, may permit the
disclosure of the tentative agreement and the reasons for it, in advance of the time for tender of the plea. The judge
may then indicate to the prosecuting attorney and defense counsel whether the proposed disposition will be
approved.
(3) If the judge then decides that final disposition should not be in conformity with the plea agreement, the judge
shall advise the defendant and then call upon the defendant to either affirm or withdraw the plea.
(i) With approval of the court and the consent of the prosecution, a defendant may enter a conditional plea of
guilty, guilty and mentally ill, or no contest, reserving in the record the right, on appeal from the judgment, to a
review of the adverse determination of any specified pre-trial motion. A defendant who prevails on appeal shall be
allowed to withdraw the plea.
(j) When a defendant tenders a plea of guilty and mentally ill, in addition to the other requirements of this rule,
the court shall hold a hearing within a reasonable time to determine if the defendant is mentally ill in accordance
with Utah Code Ann. § 77-16a-103.

[Amended effective January 1,1996; November 1,1997; November 1, 2001; November 1,2002.]

ADDENDUM B

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
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STATE O*

MINUTE ENTRY RULING

AH,

CASE NO- 9 11901352

Plaintiffs),

Judge J. Dennis Frederick

vs
VMR i ¥Mi\

i InnI'I PUK.3,

Date:

July 23,2002

Defendant(s).

After review < 3 'he pleadings -IIIIIII I if HI IIII in vt\n I IIIIIII Iviiiiiiiiii: i ntiy Ruling signed b)
Judge Ronald E. Nehring July 23,2002, the Court; rales as follows:
ie (iisquaii 11 'al ion motion has been decided by Judge Nehring. The remaining
motions in re: illegal sentence and withdrawal of plea are denied as deficient Insufficie nt 1: a sis
has been presented by defendant to warrant granting the same.

Dated this 23rd day of July, 2002.

J. Djpnnis foederii
District Court Judge1
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